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TAXES 
 
Hatch Dials-Back Expectations for 
Expedited Tax Reform  
 
Key Points: 

 The Senate Finance Committee Chairman 
hints that meaningful reforms could take 
several years 

 
Over the weekend, Senate Finance Committee 
Chairman Orrin Hatch (R-UT) began to dial 
back expectations for expedited reform, 
expressing that getting tax reform done will be 
very difficult. Hatch noted it took three years 
to do the 1986 Tax Reform Act and added it is 
much more difficult today than it was then. 
Nonetheless, the groups will continue weekly 
education sessions and begin to prepare 
“roundtable presentations” in mid-March to be 
held throughout April, after which point the 
five groups will begin preparing their reports 
and recommendations in May. 

 
Hatch’s statement of course makes it less likely 
that tax reform will occur this year and is an 
indication that the process could continue over 
the next two or three years.  Although House 
Ways and Means Chairman Paul Ryan (R-WI) 
has yet to make a similar concession, getting 
even partial reform through the Congress 
without cooperation of the Administration and 
both chambers of Congress is almost 
impossible. 
 
Senators Preview Pro-Growth, Pro-Family 
Tax Reform Plan 

This Week in Congress 

 House – The House passed the “Department of Homeland Security Appropriations 
Act, 2015” (H.R. 240) and the “Passenger Rail Reform and Investment Act of 
2015” (H.R. 749).  

 Senate – The Senate vote to override President Barack Obama’s veto of the “Keystone 
XL Pipeline Approval Act” (S.1) failed by a vote of 62-37. Majority Leader Mitch 
McConnell (R-KY) filed cloture on the motion to proceed to the “Iran Nuclear 
Agreement Review Act of 2015 (S. 625). 

 
Next Week in Congress 

 House – The House is in recess.  

 Senate – The Senate will vote on executive nominations, including the confirmation of 
Daniel Marti to be Intellectual Property Enforcement Coordinator; and Michelle 
Lee to be Under Secretary of Commerce for Intellectual Property and Director of 
the United States Patent and Trademark Office. The Senate will also vote on the 
motion to proceed to the “Iran Nuclear Agreement Review Act of 2015” (S. 625). 
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Key Points: 

 Rubio and Lee outline a symbolic tax plan to 
reform the code for businesses and corporations 
 

This week, Senator Marco Rubio (R-FL) along 
with Senator Mike Lee (R-UT) published an 
op-ed in the Wall Street Journal outlining a tax 
reform plan they have apparently been working 
on over the past year followed by the release of 
the proposal, “Economic Growth and Family 
Fairness Tax Reform Plan.”  The plan focuses 
on the need for tax reform on the business side 
of the code, arguing that the current system 
inhibits businesses from expanding, creating 
jobs and investing in the American economy by 
taxing them too much and taxing them unfairly. 
In order to address the corporate and pass-
through regimes, the plan proposes to do the 
following: 

 Repeal the interest deduction for debt 
financing in exchange for eliminating 
taxes on capital gains and dividends 
(*With an exemption for financial 
institutions); 

 Allow full and immediate expensing for 
all businesses; 

 Move to a territorial tax system; 

 Cut the top corporate tax rate from 35 
percent to 25 percent; 

 Create parity between corporations and 
passthrough entities so that no 
passthrough entity pays more than 25 
percent; 

 End double taxation of corporations 
(one entity level tax); 

 Address the problem of corporate 
inversions and the loss of American 
jobs to other nations; 

 Eliminate extraneous business tax 
provisions;  

 Eliminate interest accrual on NOL 
carry forwards; 

 Let all tax extenders permanently lapse;  

 Cut the existing seven individual tax 
brackets down to two- 15 percent and 
35 percent and eliminate the head of 
household filing status; 

 Reform individual taxes to focus on 
expanding tax breaks for married 
couples and those with children; 

 Eliminate the so-called marriage penalty 
(which imposes higher taxes on married 
couples than if they had filed 
individually) and other taxes for 
married parents; 

 Expand the child tax credit from $1,000 
to $3,500 applicable against income 
taxes and payroll taxes (the new credit 
is partially refundable);  

 Reform EITC in conjunction with 
means-tested welfare programs; 

 Eliminate the standard deduction and 
personal exemption, and replace it with 
a personal credit of $2,000 for 
individuals and $4,000 for joint filers; 

 Ensure that the tax code works 
together with the federal welfare 
system, so that low-income workers are 
able to climb into the middle class 

Upcoming Dates 
March 15, 2015: Debt limit suspension 
expires 
March 31, 2015: SGR patch expires 
(aka Doc Fix) 
May 2015: Highway Trust Fund patch 
and MAP-21 extension expires 
June 30, 2015: Export-Import Bank 
reauthorization expires 
September 30, 2015: FAA 
reauthorization expires and FY 2015 
ends 
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without having to overcome 80%-
100% effective marginal tax rates; 

 Eliminate all itemized deductions 
except for a reformed home mortgage 
deduction and the deduction for 
charitable giving; 

 Encourage broad health care reform. 
 
Rubio said his ultimate goal is to propose 
reforms that move the country to a flat tax 
code with a consumption tax, though this plan 
does not propose that. After being asked to 
score the plan, the Tax Foundation found it 
could raise $94 billion from economic growth 
after a 10-year transition in a dynamic revenue 
estimate. However they also scored it on a 
static basis that estimated revenue loss of $414 
billion over ten years.  Rubio is not a Member 
of the Senate Finance Committee and thus any 
effort or formal plan is more symbolic in 
nature. 
 
Senate Finance Committee Examines Ways 
to Make the Tax Code Simpler and Fairer 
 
Key Points: 

 Hatch focuses on fairness in the tax code 
including lower rates and a broadened base 
and possible changes to progressivity 

 
This week, the Senate Finance Committee held 
a hearing titled “Fairness in Taxation.” The 
hearing focused on how fairness should be 
defined in tax reform and examined ways to 
encourage economic growth and reduce 
income inequality. During the hearing, 
Chairman Orrin Hatch (R-UT) asserted that tax 
reform should broaden the base and lower the 
rates, admitting that would require repeal of 
many tax expenditures. Also during the hearing, 
Ranking Member Ron Wyden (D-OR) 
announced he issued a new report examining 
certain tax “loopholes,” urging the Committee 
to take a closer look at the tax treatment of 

certain financial products, among other 
provisions to make the tax code simpler and 
fairer for all Americans. Also during the 
hearing, Hatch said that current levels of 
progressivity in the tax code could be changed 
reasoning the code should be progressive 
enough to acknowledge individual taxpayers’ 
ability to pay. 
 
Wyden Releases Report on “Major Tax 
Avoidance Strategies” and White House 
Press Secretary Suggests President Obama 
is Considering Executive Action to Close 
“Loopholes” 
 
Key Points: 

 Senate Finance Committee Ranking Member 
releases a report on major tax avoidance 
strategies  

 White House signals it is considering taking 
executive action to address tax “loopholes” 

 
This week Senate Finance Ranking Member 
Ron Wyden (D-OR) released a report on major 
tax avoidance strategies, entitled “How Tax 
Pros Make the Code Less Fair and Efficient: 
Several New Strategies and Solutions.” The 
report asserts that certain taxpayers can tailor 
their investments to lock in gains (or losses), 
manipulate the timing of any taxes paid and 
minimize the amount of tax that does get paid. 
The report argues this creates a serious 
advantage for those who know how to use 
these tax avoidance strategies. The report 
highlights six major avoidance strategies used 
by taxpayers to cut the taxes they owe 
dramatically as well as offers policy and 
regulatory recommendations to reduce tax 
avoidance overall. The six avoidance strategies 
discussed in the report include: 

 Collars; 

 Wash sales; 

 Derivatives to convert ordinary to 
capital income; 
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 Derivatives and constructive ownership 
rules; 

 Basket options; 

 Deferred compensation 
 
Furthermore, Senate Democrats are calling for 
the Administration and the Department of the 
Treasury to act on their own to address these 
issues suggested that the White House could 
raise as much as $100 billion through the use of 
executive action to close corporate 
“loopholes.”  On the note, in a press 
conference this week, White House Press 
Secretary Josh Earnest said President Barack 
Obama has not indicated any reticence about 
using his executive authority to try to advance 
an agenda that benefits middle-class Americans.  
When asked whether the President is currently 
working on some type of Administrative 
action, Earnest admitted that Obama has asked 
his team to examine the array of executive 
authorities that are available to him to try to 
make progress on his goal, adding that Obama 
is very interested in this avenue generally. 
 
CBO Issues Report on Debt Limit, Predicts 
October/November Deadline 
 
Key Points: 

 The Congressional Budget Office predicts 
October or November as when debt limit may 
hit, after exhausting ‘extraordinary measures’ 

 The debt limit date could correspond with 
several other measures requiring funding 
making a larger deal possible sometime in the 
fall 

 
This week, the Congressional Budget Office 
(CBO) issued a report entitled “Federal Debt 
and the Statutory Limit, March 2015.” In the 
report, the CBO notes that the suspension of 
the debt limit will end on March 16, 2015 at 
which point the Department of the Treasury 
will utilize extraordinary measures to extend the 

time when the debt limit will impact federal 
borrowing and spending.   
 
The CBO concludes that extraordinary 
measures will likely be exhausted and 
Department of the Treasury would probably 
run out of cash in October or November.  The 
CBO notes however that the timing and 
magnitude of revenues and outlays over the 
next several months could be either earlier or 
later from these projections.  Regardless of 
timing, when extraordinary measures run out, 
the government becomes unable to fully pay its 
obligations.  In a letter to Speaker of the House 
John Boehner (R-OH), Secretary of the 
Treasury Jacob Lew said that if the debt limit is 
not increased, the Department of the Treasury 
will suspend the issuance of State and Local 
Government Series (SLGS) securities starting 
March 13.  
 
However, the timing of the debt limit is more 
likely to coincide with the following possible 
deadlines, creating the potential for a policy 
and fiscal cliff that can sometimes drive larger 
legislative deals: 

 Sustainable Growth Rate extension (aka 
Doc Fix) expires March 31, but a 
possible 6 month extension would 
create a September 30 deadline; 

 Surface transpiration authorities and 
funding expires May 31, but a short 
term extension could create a deadline 
around September 30 as well;  

 FY 2015 ends on September 30, 
requiring appropriations bills or a 
continuing resolution (CR) for ongoing 
funding; 

 Children's Health Insurance Program 
(CHIP) authorization expires; 

 Women, Infants and Children 
authorization expires; 

http://www.williamsandjensen.com/
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 Social Security Disability Trust Fund is 
running out of funds and projected to 
be depleted by 4th quarter of 2016, and 
Congressional Republicans have 
opposed transfers from the Old Age 
and Survivors Trust Fund to shore up 
the disability trust Fund. 

 
These funding expiration dates paired with the 
debt limit discussion could have the practical 
effect of a September time frame for multiple 
policy issues to converge and be considered in 
Congress, which is often a recipe for 
compromises and possibly more significant 
policy changes. 
 
Congressional Democrats Offer Plan to 
Expand Certain Tax Credits 
 
Key Points: 

 Congressional Democrats offer a package of 
permanency measures; Republicans indicate 
openness to “trade-offs” 

 
This week, House Ways and Means Committee 
Ranking Member Sander Levin (D-MI) and 
other Congressional Democrats, introduced 
legislation to expand or make permanent three 
provisions including the Earned Income Tax 
Credit, the Child Tax Credit, and the American 
Opportunity Tax Credit. Democrats urged that 
if Congress is going to do business tax reform, 
they can at least make changes to address these 
three key provisions that the President has also 
been supportive of.  
  
Congressional Democrats, especially Levin has 
been opposed to any permanency tax extenders 
measures that are not paid for. Levin said the 
package does not have an offset yet but it could 
include revenue from legislation to make 
inversions more difficult and shut down the use 
of corporate tax havens. 
 

In response, Senate Finance Committee 
Chairman Orrin Hatch (R-UT) said he will 
consider making these provisions permanent in 
exchange for Republican measures, which he 
did not yet identify. Potential tax extenders 
Republicans could offer as a trade-off are 
bonus depreciation, the research and 
development (R&D) credit, and/or charitable 
measures, some of which have already passed 
the House.  
 
Upcoming Hearings and Events 
 
March 10 
Tax Code Overhaul: The Senate Finance 
Committee will hold a hearing titled “Tax 
Complexity, Compliance and Administration: 
The Merits of Simplification in Tax Reform.” 
Scheduled witnesses include: Bruce Bartlett, 
Former Deputy Assistant Aecretary of the 
Treasury for Economic Policy; Carol Markman, 
EP Caine and Associates CPA, LLC; Mihir 
Desai, Harvard University; and Keith Fogg, 
Villanova University School of Law Federal 
Tax Clinic.  
                               
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Tess 
Illos contributed to this report.     
 
FINANCIAL SERVICES 
 
House Financial Services Committee 
Holds Hearing on CFPB Semi-Annual 
Report 
 
Key Point: 

 Several Members of the Committee raised 
concerns with multiple CFPB initiatives, 
including the qualified mortgage (QM) rule, 
regulation of payday lending, and limits on 
prepaid card overdraft fees. 
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On March 3, the House Financial Services 
Committee held a hearing to discuss the Semi-
Annual Report of the Bureau of Consumer 
Financial Protection (CFPB). The Committee 
discussed the most recent report and potential 
new regulations to be released by the agency. 
Chairman Jeb Hensarling (R-TX) expressed 
concern the Consumer Financial Protection 
Bureau (CFPB) wields “unbridled discretionary 
power” and limiting its authority will be 
essential to protecting consumers’ rights. 
Representative Lacy Clay (D-MO) noted that 
the CFPB has accomplished much, including 
providing $5.3 billion in direct relief to over 15 
million individuals, processing over half a 
million consumer complaints, and answering 
over 1,000 consumer questions. He stated that 
the wealth gap is in part due to certain financial 
products that have a “wealth stripping effect” 
and exploit the lack of financial sophistication 
among economically disadvantaged 
populations. Representative Jim Himes (D-CT) 
suggested that the proposed reforms to the 
CFPB offered by Republicans would serve to 
restrict CFPB actions by reducing their 
regulatory authority or making their funding 
subject to discretionary spending. 
Representatives Randy Neugebauer (R-TX) and 
Andy Barr (R-KY) raised concerns that the 
CFPB’s qualified mortgage (QM) rule will make 
it harder for borrowers to obtain access to 
credit.  
 
Hensarling and Representative Lynn 
Westmoreland (R-GA) expressed concerns 
with the CFPB efforts on potential federal 
regulations on the payday lending industry, 
with Hensarling noting that the CFPB is not 
required to act in this area. Representative 
Dennis Ross (R-FL) noted that Florida has a 
strong payday lending regulatory environment 
and suggested that states have the foresight to 
regulate without Federal preemption, while 
Ranking Member Maxine Waters (D-CA) asked 

for other suggestions to bring payday lending 
“under control,” such as limiting interest rates. 
Cordray stated the CFPB is attempting to gage 
the potential for consumer harm and two 
significant white papers have been produced. 
He noted that the CFPB is in the late stages of 
preparing to begin a public rulemaking process. 
He explained that the market shows a need for 
small credit, but it is concerning that people 
continuously take out these loans. 
 
Concerns were also raised with the CFPB’s 
proposed regulations limiting overdraft fees on 
prepaid cards. Several members of the 
Committee suggested that the CFPB’s rule 
would deny consumers access to products they 
want. Representative Carolyn Maloney (D-NY) 
spoke in support of limiting overdraft fees on 
prepaid cards, suggesting that overdraft fees are 
still far too high. CFPB Director Richard 
Cordray responded that the rule is still in the 
proposal phase, but the proposed rule would 
put any overdraft fee under the same 
requirements as credit cards. Cordray noted 
that a final rule would be issued later this year. 
 
Representative Blaine Luetkemeyer (R-MO) 
asked why the Financial Stability Oversight 
Council (FSOC) has designated three insurance 
companies as systemically important financial 
institutions (SIFIs). Cordray noted one of the 
insurance companies filed a lawsuit and he 
expressed caution against saying anything that 
could influence that case. He said in his 
position on FSOC, he applies the statutory 
criteria for designating SIFIs. 
 
This week several Republicans introduced 
several bills that would require certain reforms 
to the CFPB. Neugebauer introduced H.R. 
1266, which would change the CFPB to a five 
member commission rather than a single 
director. Representative Sean Duffy (R-WI) 
also introduced a series of CFPB reform bills, 
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including bills that would put the CFPB under 
the regular appropriations process and require 
the CFPB to obtain consumers’ permission on 
the data they collect. 
 
SEC Advisory Committee Discusses 
Accredited Investor, Regulation A+, 
Secondary Market Liquidity 
 
Key Point: 

 The Securities and Exchange Commission’s 
Advisory Committee on Small and Emerging 
Companies met to discuss the definition of 
accredited investor, preemption of state law, 
secondary market liquidity, and secondary 
trading venues/venture exchanges. 

 
On March 4, the Securities and Exchange 
Commission’s (SEC or Commission) Advisory 
Committee on Small and Emerging Companies 
(Advisory Committee) convened a meeting to 
focus on ways to increase the opportunities for 
investors in small and emerging companies to 
resell their shares as well as consideration of 
recommendations to the SEC regarding the 
definition of “accredited investor.” The 
Advisory Committee agenda included the 
following topics: 

 Consideration of Written 
Recommendations on Accredited 
Investor Definition 

 Discussion of State Preemption in the 
Context of Regulation A+ 

 Secondary Market Liquidity 
Generally/Formalizing Section 
4(a)(1½) 

 Secondary Trading Venues/Venture 
Exchanges. 

 
SEC Chair Mary Jo White stated that SEC staff 
in the Division of Corporation Finance and the 
Division of Trading and Markets have been 
looking at various means to facilitate the 
secondary market trading of securities issued by 

small businesses. She explained that, among a 
number of other possible avenues, the staff is 
considering whether the development of 
appropriately structured venture exchanges 
could provide more liquidity for the securities 
of smaller companies.  
 
Commissioner Luis Aguilar stated venture 
exchanges may be a viable alternative but have 
failed in the past. He stated the SEC must 
carefully examine the reasons for the failures of 
prior venture exchanges. He stated venture 
exchanges are more likely to succeed when they 
focus on investor protections. He noted some 
experts have suggested that certain listing 
standards are more important for success than 
others. He stated venture exchanges are a 
possible solution to a looming problem.  
 
SEC Commissioner Daniel M. Gallagher in a 
statement expressed the issue of secondary 
liquidity in the shares of small and emerging 
growth companies is an area he has been 
discussing for years. He explained that the SEC 
needs a positive, proactive capital formation 
agenda for small business that encompasses all 
phases of growth, in both the private and the 
public markets. He expressed his view that 
venture exchanges are a vital bookend to the 
SEC’s JOBS Act rulemaking on Regulation A+. 
Gallagher stated in thinking about these 
entities, he has been envisioning them as 
national securities exchanges, with full state law 
preemption, but with tailored periodic 
reporting and listing requirements that are 
more appropriate for small businesses, as well 
as exemptions from the National Market 
System rules and Unlisted Trading Privileges 
requirements so as to concentrate liquidity in 
the listing venue and allow flexibility in their 
trading structures. He suggested these 
principles would create liquidity in Regulation 
A+ shares. He noted these same principles 
could be extended to the shares of the smallest 
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public companies, currently traded over-the-
counter, to facilitate liquidity for them as well.   
 
Vermont Securities Division Deputy 
Commissioner Michael Pieciak explained in 
2012 North American Securities 
Administrators Association conducted a 
coordinated review initiative. He explained 
Washington State now handles all of the 
paperwork and determines the lead examiner 
for Regulation A offerings. He noted 46 states 
have signed up for this coordinated review 
program thus far. However, there was a 
consensus among Committee members that in 
order for Regulation A to be successful, there 
must be preemption of state laws.  The 
Committee agreed to send a recommendation 
to the SEC on state preemption.  
 
In the discussion of next steps, Advisory 
Committee co-chair and Fenwick & West’s Life 
Sciences Practice co-chair Stephen M. Graham 
said the notion of a venture exchange is a good 
idea, and he suggested that the Committee 
should consider issuing more specific guidance 
to the SEC. He said the Committee will further 
consider this issue at its next meeting on June 
3, 2015. He noted that the Committee will also 
work to draft final recommendations on 
Regulation A+ and Section 4(a)(1 ½). 
 
Senate Banking Committee Considers 
Reform of the Federal Reserve 
 
Key Point: 

 The Senate Banking Committee held a 
hearing to consider the need for reform of the 
Federal Reserve. 

 
On March 3, the Senate Banking Committee 
held a hearing on the “Federal Reserve 
Accountability and Reform.” The hearing 
focused on current proposals to reform the 
Federal Reserve, election of the Federal 

Reserve Bank presidents, Federal Reserve 
independence, and transparency at the Federal 
Reserve.  Chairman Richard Shelby (R-AL) 
asserted “independence does not mean the 
Federal Reserve is immune from Congressional 
oversight.” He noted the Committee will 
continue its examination of the current Federal 
Reserve structure and he called for periodic 
Congressional oversight. Ranking Member 
Sherrod Brown (D-OH) suggested that rather 
than trying to dictate monetary policy, 
Congress should ensure the Federal Reserve is 
protecting consumers, ensuring safety and 
soundness, and strengthening the financial 
stability of the economy. 
 
Some additional topics of discussion include:  

 Federal Open Market Committee 
(FOMC): Shelby stated currently the 
Federal Reserve Bank of New York 
president permanently holds the 
position of Vice President on the 
Federal Open Market Committee 
(FOMC). He noted the Federal Reserve 
Bank of Dallas President recently 
discussed the power consolidated in the 
Federal Reserve Bank of New York and 
suggested a rotation of positions on the 
FOMC. Carnegie Mellon University's 
Tepper School of Business Professor of 
Political Economy Allan Meltzer stated 
his proposal would be to have the 
presidents of the Federal Reserve Bank 
Boards have voting powers on the 
FOMC. American Enterprise Institute 
Resident Scholar Paul Kupiec stated the 
Federal Reserve Bank of New York has 
“vast” power. He suggested “leveling 
the playing field” would be important. 
He noted some have suggested moving 
the markets’ desk among the banks as 
well. Stanford Law School Academic 
Fellow Peter Conti-Brown agreed that 
this would be a step in the right 
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direction. He noted it is only by 
convention and tradition that the 
President of the Federal Reserve Bank 
of New York is Vice Chair.  

 “Audit the Fed” Proposals: Brown 
asked about the “Audit the Fed” 
proposal. Conti-Brown stated 
organizational complexity should not 
be added to the Federal Reserve, but 
instead suggested a focus on 
governance structures. Meltzer stated 
this proposal would not result in what 
is wanted. He stated what is needed is 
something which allows Congress to 
ensure policies are carried out for the 
benefit of the public.  

 Too Big to Fail: Senator Elizabeth 
Warren (D-MA) stated that in section 
1101 of the Dodd-Frank Act (DFA) 
Congress prohibited the Federal 
Reserve from providing bailouts. She 
noted the Federal Reserve released a 
proposed rule on emergency lending, 
and she asked whether it eliminates 
“back door” lending. Meltzer stated the 
proposal does not. He applauded 
Senator Warren for maintaining the 
focus on this issue. He stated the 
Secretary of the Treasury is still 
authorized to give these bailouts, but 
the “Brown-Vitter” bill would eliminate 
them.  

 Capital Standards: Senator David 
Vitter (R-LA) asked about the current 
capital standards for banks. Stanford 
University Mary and Robert Raymond 
Professor of Economics Dr. John 
Taylor stated higher capital 
requirements are a way to get at this 
issue. He noted there are other ways 
such as use of the bankruptcy code and 
“Chapter 14” proposals that have come 
out of the House. Kupiec stated while 
he is for higher capital standards, he is 

also for more understandable capital 
rules. Conti-Brown stated Basel III 
makes some improvements but 
substantial and dramatic increases to 
capital would “go a long way.”  

 Insurance: Senator Joe Donnelly (D-
IN) expressed concern that the 
International Association of Insurance 
Supervisors (IAIS) capital standards 
proposal could be imposed on state 
regulated insurance companies. Kupiec 
stated the entire insurance system in the 
U.S. is based on state regulation and 
“has served us well” for many years. He 
stated the Federal Reserve has been 
applying bank holding company capital 
rules to these insurance companies, 
which is very concerning.  

 
House Panel Holds Hearing on the 
Treasury Department Budget for FY2016 
Key Points: 

 Representative Ander Crenshaw questioned 
the effectiveness of the Financial Stability 
Oversight Council (FSOC) in reducing 
systemic risk. 

 Representative Sanford Bishop (D-GA) 
expressed concerns about the CFPB proposed 
prepaid card rules.. 

 
On February 11, the House Appropriations 
Committee’s Financial Services and General 
Government Subcommitteeheld a hearing 
entitled “Budget Hearing: Department of 
Treasury.” Chairman Ander Crenshaw (R-FL) 
noted Treasury pointed to the Financial 
Stability Oversight Council (FSOC) guidance 
improving transparency for the Systemically 
Important Financial Institution (SIFI) 
designation, saying transparency is a step in the 
right direction. However, he asked if SIFI 
designations are appropriate for non-bank 
entities. Secretary of the Treasury Jacob Lew 
replied that it depends on the particular 
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institution and many other things, including the 
degree of interconnectedness and the flow of 
risk. He noted financial market utilities and 
some insurance companies have been 
designated SIFIs. 
 
Representative Sanford Bishop (D-GA) 
suggested that Consumer Financial Protection 
Bureau’s (CFPB) proposed rulemaking 
regulating prepaid card products is more 
extensive than anticipated. He observed that 
governments use prepaid cards as a form of 
electronic payment because they are cheaper 
than issuing paper checks. Lew answered no 
one is proposing ceasing use of prepaid cards, 
though he deferred to the CFPB on the details 
of the proposed rule. Bishop asserted 
compliance with the rule would be costly for 
governments. Lew said the rule was not 
intended to bar the use of prepaid cards. 
Bishop said the rule is burdensome and could 
discourage the use of prepaid cards.  
 
SEC Commissioner Kara Stein Discusses 
Capital Formation  
 
Key Point: 

 SEC Commissioner Kara Stein discusses 
possible solutions to promote capital formation 
such as Regulation A+, crowdfunding, and 
regional exchanges.  

  
On March 5, Securities and Exchange 

Commission (SEC) Commissioner Kara Stein 
gave a speech on “Supporting Innovation 
Through the Commission’s Mission to 
Facilitate Capital Formation.” She suggested 
that the SEC needs to be “forward looking and 
creative so that they can best carry out its 
mission.” She suggested in order to facilitate 
capital formation, SEC rules must “reflect and 
accommodate the quickly evolving 
marketplace.” Stein explained the SEC is 
currently considering several new options that 

will promote and enhance capital formation 
and help U.S. companies remain at the 
forefront of innovation such as Regulation A+, 
crowdfunding, and regional exchanges. She 
noted Regulation A+ was part of the JOBS Act 
passed by Congress in 2012 and would expand 
upon the Commission’s current, but little used, 
Regulation A exemption. She suggested Reg 
A+ is a “creative example of reimagining a 
capital formation option that was essentially 
broken.”  
  
Stein suggested the SEC should be continually 
examining the securities laws to look for other 
opportunities to eliminate or reform 
regulations that are not working. She noted 
another new form of capital raising that could 
“plug a gap” in the capital formation process is 
financing through crowdfunding. However, she 
suggested equity crowdfunding is a challenging 
concept for many reasons and it does not fit 
neatly into the 80-year old securities law 
framework. She stated the excitement over this 
new form of raising capital needs to be 
balanced by consideration of potential risks, 
both to issuers and investors.  
  
Finally, Stein discussed the idea of regional 
exchanges. She noted some view regional 
exchanges as a possible way to help to increase 
secondary market liquidity for smaller 
companies. She stated local or regional 
exchanges could be a beneficial method for 
connecting local enterprises to local investors 
and providing more secondary market liquidity. 
She noted Commissioner, Dan Gallagher, has 
discussed the possibility of venture exchanges 
as well. 
 
Upcoming Hearings and Events 
 
March 10 
CFPB Field Hearing: The Consumer 
Financial Protection Bureau (CFPB) will hold a 
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field hearing in Newark, New Jersey. CFPB 
Director Richard Cordray is scheduled to 
attend the hearing.  
 
Venture Exchanges: The Senate Banking 
Committee’s Subcommittee on Securities, 
Insurance, and Investment will hold a hearing 
on “Venture Exchanges and Small-Cap 
Companies.” Witnesses will include: Stephen 
Luparello, Director of the Division of Trading 
and Markets, Securities and Exchange 
Commission; Thomas Farley, President, NYSE 
Group; Nelson Griggs, Executive Vice 
President of Listing Services, NASDAQ OMX 
Group; and Scott Kupor, Managing Partner, 
Andreessen Horowitz. 
 
March 12 
Retirement Preparedness: The Senate Special 
Committee on Aging will hold a hearing 
entitled, “Bridging the Gap: How Prepared are 
Americans for Retirement?”  
 
March 17 
SIFI Threshold: The Senate Banking 
Committee will hold a hearing to discuss the 
Systemically Important Financial Institution 
(SIFI) threshold. 
 
DOL Budget: The House Appropriations 
Committee’s Subcommittee on Labor, Health 
and Human Services, Education, and Related 
Agencies will hold a hearing on the 
Department of Labor Budget. Department of 
Labor Secretary Thomas Perez will testify. 
 
March 18 
CFTC Cybersecurity Roundtable: The staff 
of the Commodity Futures Trading 
Commission (CFTC) will hold a public 
roundtable on “Cybersecurity and System 
Safeguards Testing.” The roundtable will 
include discussions regarding “system 
safeguards testing requirements, including 

potential enhancements to further strengthen 
the resilience of futures exchanges, clearing 
organizations, and swap data repositories.” 
Panel One will include a discussion on “the 
need for testing in the current cybersecurity 
environment”; Panel Two will review 
“Vulnerability and penetration testing”; Panel 
Three will address “key controls testing”; and 
Panel Four will include discussion on “Business 
continuity and disaster recovery testing.” 
 
March 19 
SIFI Threshold: The Senate Banking 
Committee will hold a second hearing to 
discuss the Systemically Important Financial 
Institution (SIFI) threshold. 
  
March 24 
FSOC Accountability: The Senate Banking 
Committee will hold a hearing to discuss 
Financial Stability Oversight Counsel (FSOC) 
accountability and transparency. 
 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. 
Rebecca Konst and Alex Barcham contributed to the 
articles. 
 
ENERGY AND ENVIRONMENT 
 
House Hearing on Energy Markets 
Focuses on Crude Oil Exports 
 
Key Points: 

 The House Energy and Power Subcommittee 
heard testimony on energy markets and their 
impact on the U.S. economy and energy 
security on Tuesday.   

 The hearing focused on the restrictions on U.S. 
crude oil exports enacted by Congress in 1975.   

 
On Tuesday, the House Energy and Commerce 
Committee’s Energy and Power Subcommittee 
held a hearing titled “21st Century Energy 
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Markets: How the Changing Dynamics of 
World Energy Markets Impact our Economy 
and Energy Security.” 
 
The hearing featured extensive discussion and 
debate over whether to repeal the broad ban on 
crude oil exports enacted by Congress in 1975 
in the “Energy Policy and Conservation Act” 
(P.L. 94-163). Subcommittee Members 
examined issues related to domestic refinery 
capacity and competitiveness, as well as the 
potential impacts of repealing the ban on 
American oil exports, gasoline prices, world 
crude oil prices and the security of U.S. allies.   
 
In his opening statement, Subcommittee 
Chairman Ed Whitfield (R-KY) remarked that 
“[t]here is no question that America’s oil and 
natural gas boom has been very good news…” 
He noted however that “our energy policy is 
largely based on old laws rooted in assumptions 
of scarcity, and may no longer be up to the task 
of addressing…new challenges and taking full 
advantage of emerging opportunities.” He also 
commented that current U.S. “energy policy 
was not created overnight, nor will any changes 
to it happen overnight.”   
 
Full Committee Ranking Member Frank 
Pallone (D-NJ) outlined key questions from his 
perspective that should be answered before 
Congress acts on a repeal of crude oil export 
restrictions: (1) how it would impact the price 
of oil and gasoline; (2) how it would impact 
refinery capacity; (3) how it would affect U.S. 
jobs; and (4) what environmental and climate 
impacts it would have. He argued that energy 
policy can no longer be considered separately 
from environmental policy and suggested 
Congress should “take the long view” to ensure 
it fully understands the enduring consequences 
of its actions. 
 

Representative Gene Green (D-TX) asked U.S. 
Energy Information Administration (EIA) 
Administrator Adam Sieminski to discuss the 
EIA’s studies on crude oil exports. Sieminski 
said an EIA report looking at options for U.S. 
refineries to process additional light sweet 
crude oil will be released in about a month and 
that EIA expects to release a study looking at 
the implications of increased crude oil exports 
on the refining system in April.   
 
Representative Joe Barton (R-TX) expressed 
support for crude oil exports and asked 
whether exports would reduce global oil prices. 
Pioneer Natural Resources Chairman and CEO 
Scott Sheffield replied that adding more oil to 
the global market would lower oil prices and 
therefore lower gasoline prices. Barton asked 
American Fuel & Petrochemical Manufacturers 
(AFPM) President Charles Drevna what other 
policies the AFPM would want to see enacted 
in order for the organization to support crude 
oil exports. Drevna responded that repealing 
the Jones Act, which limits coastwise trade to 
U.S.-built and flagged vessels, would be 
important.   
 
Keystone XL Veto Override Fails 
 

 The Senate on Wednesday failed to advance 
the effort to override the President’s veto of the 
“Keystone Pipeline Approval Act” (S. 1).  

 The legislation would have authorized 
construction of the pipeline across the U.S.-
Canada border. 

 
On March 4, the Senate voted 62-37 to 
override President Barack Obama’s veto of the 
“Keystone XL Pipeline Approval Act” (S. 1), 
falling short of the two-thirds required under 
the Constitution. The legislation would have 
authorized construction, operation and 
maintenance of the Keystone XL Pipeline 
across the U.S.-Canada border. In his veto 

http://www.williamsandjensen.com/
http://energycommerce.house.gov/sites/republicans.energycommerce.house.gov/files/114/Hearings/EP/20150303/HHRG-114-IF03-MState-W000413-20150303.pdf
http://www.senate.gov/legislative/LIS/roll_call_lists/roll_call_vote_cfm.cfm?congress=114&session=1&vote=00068
https://www.congress.gov/114/bills/s1/BILLS-114s1es.pdf
http://www.whitehouse.gov/the-press-office/2015/02/24/veto-message-senate-s-1-keystone-xl-pipeline-approval-act


Williams & Jensen – Washington Update March 6, 2015 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 13 of 28 

message, the President argued that “this act of 
Congress conflicts with established executive 
branch procedures and cuts short thorough 
consideration of issues that could bear on our 
national interest – including our security, safety, 
and environment.”  
 
Prior to the vote, in a Senate floor speech, 
Majority Leader Mitch McConnell (R-KY) 
asserted that there is “no reason to allow 
powerful special interests to block the billions 
this infrastructure project would pour into our 
economy, or the thousands of American jobs 
Keystone would support.”    
 
Senate Energy and Natural Resources 
Committee Ranking Member Maria Cantwell 
(D-WA) however argued that Senators should 
vote to uphold the President’s veto and “give 
him the ability to consider our national 
interests such as the environment and security.”   
 
Even had the Senate achieved the two-thirds 
threshold, the House would have also had to 
approve the veto override by a two-thirds 
majority.   
 
Upcoming Hearings and Events 
 
March 17 
Electric Grid: The Senate Energy and Natural 
Resources Committee will hold a hearing “to 
evaluate the state of technological innovation 
related to the electric grid.”   
 
DOE Funding: The House Appropriations 
Committee’s Energy and Water Development, 
and Related Agencies Subcommittee will hold a 
hearing on Fiscal Year 2016 funding for the 
Department of Energy.   
 
March 18 
DOE Funding: The House Appropriations 
Committee’s Energy and Water Development, 

and Related Agencies Subcommittee will hold a 
hearing on Fiscal Year 2016 funding for the 
Department of Energy’s environmental 
management programs.   
 
March 19 
Greenhouse Gas Rules for Existing Power 
Plants: The House Energy and Commerce 
Committee’s Energy and Power Subcommittee 
will hold a hearing on “EPA’s Proposed 111(d) 
Rule for Existing Power Plants: Legal and Cost 
Issues”.   
 
Crude Oil Exports: The Senate Energy and 
Natural Resources Committee will hold a 
hearing on U.S. crude oil export policy.   
 
March 26 
Quadrennial Energy Review: The Senate 
Energy and Natural Resources Committee will 
hold a hearing on the Obama Administration’s 
Quadrennial Energy Review.   
 
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Lucas Rogers contributed to this report. 
Updates on energy and environment issues are available 
during the week on twitter. 
 
DEFENSE 
 
Carter and Dempsey Testify on FY 2016 
Budget Request 
 
Key Points: 

 The Senate Armed Services Committee 
reiterated its view that Congress must lift the 
BCA cap for DOD funding  

 The Chair and Ranking Member of the 
House Appropriations Committee’s Defense 
Subcommittee repeated their views that the 
BCA caps will not be lifted and the DOD 
should accordingly reduce its request by $35 
billion 
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This week, newly sworn-in Secretary of 
Defense Ashton Carter and the Chairman of 
the Joint Chiefs of Staff General Martin 
Dempsey appeared before two committees of 
jurisdiction over defense spending and heard 
disparate views on the possibility of lifting the 
spending cap for FY 2016. The Administration 
requested $561 billion for national defense 
programs of which $534 billion would be 
provided for the Department of Defense’s 
(DOD) base budget. 
 
At a March 3 hearing, the Senate Armed 
Services Committee heard testimony from 
Carter and Dempsey, and Members were 
generally supportive of the DOD’s position 
that the current limit of $523 billion for 050 
accounts in FY 2016 would be disruptive to a 
range of national security activities and 
programs.  
 
Chairman John McCain (R-AZ) asserted that 
“[g]iven the accumulating dangers we face, it is 
notable that the President supported the DOD 
in requesting a level of defense spending that is 
roughly $38 billion above the caps imposed by 
the Budget Control Act (BCA) in 
sequestration.” He stated that “[b]ased on its 
findings, the National Defense Panel 
recommended unanimously that Congress and 
the President immediately repeal the BCA and 
return, at a minimum, to the last strategy-driven 
budget proposed by former Secretary of 
Defense Robert Gates in 2011…[which] would 
mean $611 billion for the discretionary-based 
budget for the Defense Department in FY 
2016.” McCain noted that while he and 
Ranking Member Jack Reed (D-RI) support the 
National Defense Panel’s “recommendations, 
we recognize that $611 billion for defense is 
neither realistic in the current political 
environment, nor is it likely that the 
department could responsibly execute this 

funding in fiscal year 2016.” He remarked 
“[t]hat’s why Senator Reed and I came together 
in a views-and- estimates letter that we sent last 
week to the Budget Committee to 
propose…[e]nding sequestration for defense by 
allocating $577 billion in discretionary-based 
budget authority for FY 2016.” 
 
Reed stated that “these BCA caps, coupled 
with the imminent threat of sequestration-level 
cuts, and the lack of budget stability necessary 
to military planning, create an urgent and 
growing strategic problem that we simply must 
address…[and] in my view, creates a problem 
for every federal agency and department.” He 
stated that “[c]learly, the department has many 
bills to pay, and they cannot do it without the 
help of Congress.” Reed remarked that 
“[m]ilitary personnel costs consume 
approximately a third of the department’s 
budget…[and] [t]he department has once again 
submitted several proposals aimed at slowing 
the growth of military personnel costs.” He 
said that “[t]his Committee must carefully 
consider these proposals, as well as 
recommendations of the Military 
Compensation and Retirement Modernization 
Commission in order to provide the DOD with 
flexibility in these areas.” Reed said that 
“[w]hile BRAC has been controversial in the 
past, I do believe that we need to consider 
efforts to allow the DOD to shed what may be 
as much as 25 percent in excess infrastructure it 
does not necessarily need, and use these 
resources for the best and higher priorities.” 
 
Carter stated that “[i]f confronted with 
sequester-level budgets and continued obstacles 
to reform, I do not believe that we can simply 
keep making incremental cuts while 
maintaining the same general set of objectives 
that have anchored our defense strategy.” He 
claimed that “[w]e would have to change the 
shape, and not just the size, of our military, 
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significantly impacting parts of our defense 
strategy…[and] cannot meet sequester with 
further half measures.” Carter stated that “[s]o 
instead of sequestration, I urge you to urge 
your colleagues to embrace the alternative: 
building the force of the future, powerful 
enough to underwrite our strategy, equipped 
with boldly new technology, leading in domains 
like cyber and space.” 
 
Dempsey claimed that “[w]e’ve heard the 
Congress loud and clear as over the years it has 
challenged us to become more efficient and to 
determine the minimum ascension 
requirements we need to do what the nation 
asks us to do…[and the FY 2016 budget 
request] is that answer.” He said that “[i]n my 
judgment this budget represents a responsible 
combination of capability, capacity and 
readiness investment…[and] [i]t’s what we need 
to remain, however, at the bottom edge of 
manageable risk to our national defense.” 
Dempsey asserted that “[f]unding lower than 
[the FY 2016 budget request], and a lack of 
flexibility in making the reforms…could and 
will in fact put us in a situation where our 
national defense strategy will simply no longer 
be viable.” 
 
Carter and Dempsey testified at March 4 
hearing of the House Appropriations 
Committee’s Defense Subcommittee on the 
DOD’s FY 2016 budget request. Chairman 
Rodney Frelinghuysen (R-NJ) stated that “[a]s 
the Budget Control Act of 2011 remains the 
law of the land, we find ourselves staring down 
the barrel of renewed tight budget caps.” He 
said that “I completely agree that the BCA 
needs to be modified to avoid dramatic 
consequences and long-term negative impacts 
on our military capability…[b]ut unless and 
until the law is changed, this committee has no 
choice but to draft our bill to comply with the 
BCA caps, at least $37 billion below the 

President’s budget request.” Frelinghuysen 
remarked that “we’ll need to work very closely 
together to ensure the funding you are 
appropriated is sufficient to take care of our 
uniformed and civilian personnel, maintain 
your readiness at the highest possible level, and 
sustain our technological advantages.” 
 
Ranking Member Pete Visclosky (D-IN) said 
that “[t]he crux of the challenge facing the 
subcommittee will undoubtedly be reconciling 
the Department’s FY budget request for ‘16 
with the significantly lower spending caps 
established by the Budget Control Act.” He 
claimed that “[w]hile I’m sure we will see 
attempts at finding relief from the constraints 
of BCA, I do not anticipate a significant change 
between now and when this bill is marked up, 
as there appears to be insurmountable obstacles 
blocking every path forward.” Visclosky stated 
that “I believe the Subcommittee will be 
required to mark at a level that is $33.3 billion 
below the president’s request…[and] [i]n order 
to accomplish that feat, having open lines of 
communication between the Department and 
Congress will be imperative.”  
 
HASC Hearing on AUMF 
 
Key Points: 

 The House Armed Services Committee 
Chairman calls on the White House to develop 
a coherent ISIL strategy 

 The Ranking Member and Administration 
witnesses stress progress and evolving 
circumstances 

 
On March 3, the House Armed Services 
Committee held a hearing on the 
Administration’s proposed Authorization for 
Use of Military Force (AUMF) against the 
Islamic State of Iraq and the Levant (ISIL or 
ISIS.) Undersecretary of Defense for Policy 
Christine Wormuth and Central Command 
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(CENTCOM) Commander General Lloyd 
Austin testified before the Committee.  
 
Chairman Mac Thornberry (R-TX) stated that 
“[o]ver the past year the developments in 
CENTCOM’s area of responsibility have been 
troubling.” He said that “[t]he rise of ISIS, 
questions about future security situation in 
Afghanistan, the government of Yemen’s fall to 
Iranian-backed rebels, and the prospect of a 
deal ratifying Iran as a threshold nuclear power 
all have created serious stress on our strategic 
position and on our alliances.” Thornberry 
stated that “[w]hat I hope to hear today is a 
comprehensive strategy, or at least the 
foundations of a strategy which will help 
provide a road map towards a more stable 
Middle East led by responsible actors.” He said 
that “[t]his Committee also needs to continue 
to explore operational concerns we have about 
various AUMF proposals that contain 
restrictions on how we engage the enemy.” 
 
Ranking Member Adam Smith (D-WA) 
asserted that “getting back to stability in that 
region is an enormous challenge.” He said that 
“I think it sort of defies a comprehensive 
strategy where you come up with a strategy and 
then you just, you know, automatically plug it 
in no matter what happens…[because] 
[p]roblems evolve…[and] move in different 
directions and they are contradictory.” Smith 
argued that “[w]hat we have to do is see how 
we can be part of moving, helping to move 
those countries in a correct direction to get to 
greater stability.” He contended that “[t]his is 
not something that the U.S. can come up with 
a plan and then go in there and implement it 
and fix Syria or fix Yemen or fix Iraq. I think if 
we took that approach, that would be a mistake 
and would lead to greater pushback than it 
would to solutions.” 
 

Wormuth stated “our forces in CENTCOM 
are confronting many difficult global security 
challenges. New realities have forced us to take 
a hard look at our near- and long-term goals for 
our engagement in the Middle East.” She said 
that “[a]lthough the department will face many 
different challenges in the Middle East…two 
issues are particularly critical and are at the top 
of our agenda.” Wormuth stated that “[t]he 
first is how to degrade and ultimately defeat 
ISIL, and the second is preventing Iran from 
obtaining a nuclear weapon.” She said that 
“[e]nacting a bipartisan, ISIL-specific AUMF 
would provide a clear and powerful signal to 
the American people, to our allies, and to our 
enemies, and very importantly, I think, to our 
U.S. servicemen and -women that the United 
States stands united to degrade and ultimately 
defeat ISIL.” 
 
Austin stated that “[t]he forces of evil that 
threaten our homeland and our interests in that 
strategically important part of the world thrive 
in unstable environments marked by poor 
governance, economic uncertainty, ungoverned 
or under-governed spaces.” He claimed that 
“therefore, it is essential that we be present and 
engaged and that we cultivate strong 
partnerships and continue to do our part to 
address emerging threats and to move the 
region in the direction of greater stability and 
security.” Austin asserted that “[w]e must be 
properly resourced to do what is required to 
effectively protect and promote our interests.” 
 
HASC on Afghanistan Strategy 
 
Key Points: 

 The Chair and Ranking Member split on the 
continued need for U.S. forces in Afghanistan 
and the U.S. Commander in Afghanistan 
reveals he has submitted recommendations to 
the White House regarding the pace of drawing 
down troops over the next two years 
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On March 4, the House Armed Services 
Committee held a hearing titled “U.S. Policy, 
Strategy, and Posture in Afghanistan: Post-2014 
Transition, Risks, and Lessons Learned” with 
testimony from U.S. Forces-Afghanistan 
Commander General John Campbell. 
 
Chairman Mac Thornberry (R-TX) stated that 
“[t]ogether with the cooperation of our allies 
and the Kabul government, we’ve built a 
352,000-strong Afghan National Security Force 
(ANSF)…[and] [a]lthough building a capable 
security force takes time, ANSF is growing in 
ability and capability.” He asserted that “now is 
a critical moment…[and] [w]e must not repeat 
the mistakes of Iraq, where an early withdrawal 
that was based, in my view, on political rather 
than strategic calculations contributed to the 
rise of Islamic State of Iraq and the Levant 
(ISIL,) where an enemy once devastated has 
reconstituted itself to pose an even bigger, 
more deadly threat.” Thornberry stated that 
“[a]lthough the operational outlook is very 
different than Iraq, Afghanistan could also 
become unstable should the United States end 
the mission before the Afghan forces are 
capable of providing their own security.” He 
asserted that “[w]e should not have, in my 
view, a time-based withdrawal from 
Afghanistan, and I hope that the president 
reconsiders the approach he has previously 
announced and listens to the request of 
[Afghan] President Ghani.” 
 
Ranking Member Adam Smith (D-WA) stated 
that “there has been progress just since General 
Campbell took over.” He stated that “[t]hey 
finally arrived at a power-sharing arrangement 
within the Afghan government; signed a 
bilateral security agreement; and really laid the 
foundation, at least, to build off that solid 
government and build a partnership, unlike in 
Iraq, where we had, you know, very, very 

strong difficult getting any sort of bilateral 
security agreement that would allow us to stay.” 
Smith stated that “Afghanistan has got to be 
responsible for itself…[t]hey’ve got to be able 
to provide for their own security, and they’ve 
made great strides in doing that.” 
 
Campbelll said that “[o]ver six months have 
passed since I assumed command, and much 
has changed since then. Afghanistan, the 
region, the enemy, and our coalition have 
undergone many tremendous transitions, and 
most of these have been very positive.” He said 
“I’d like to emphasize a few of these today in 
order to place our current campaign in context 
and to really reaffirm the conditions that exist 
for us to achieve an enduring peace and 
potential strategic win for Afghanistan:” 

 The difference between the new 
national unity government and its 
predecessors is night and day.  

 Our partnership is strong. We now 
have a ratified bilateral security 
agreement, and, sir, I would just tell 
you, a lot of people worked very, very 
hard for that; and the NATO status of 
the forces agreement, which grant us 
necessary authorities to continue our 
mission. 

 Dynamics within the region continue to 
evolve, as well.  

 The enemy remains in a state of flux, 
too.  

 
Campbell stated that “[a]lthough clear 
challenges exist, I do believe that the ANSF 
capabilities, their capacities, and the morale will 
be sufficient, backstopped by our advisory 
efforts…[a]nd this will provide for 
Afghanistan’s long-term security by the end of 
the Resolute Support Mission.” He remarked 
that “I have provided various options and 
recommendations for adjusting our force 
posture through my chain of command.” 

http://www.williamsandjensen.com/
http://armedservices.house.gov/index.cfm/hearings-display?ContentRecord_id=FD835743-44D7-47A6-9F26-B5676C907DEF&ContentType_id=14F995B9-DFA5-407A-9D35-56CC7152A7ED&Group_id=41030bc2-0d05-4138-841f-90b0fbaa0f88


Williams & Jensen – Washington Update March 6, 2015 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 18 of 28 

Campbell explained that “[o]ne issue is to 
determine how long we should stay and can 
stay engaged at the regional level before we 
concentrate inside of Kabul.” 
 
HASC on DOD’s Cyber Operations 
 
Key Points: 

 A HASC Subcommittee examined the 
DOD’s cybersecurity operations and stressed 
the need for sufficient resources and authorities 
to counter a growing range of threats 

 
On March 4, 2015, the House Armed Services 
Committee’s Emerging Threats and 
Capabilities Subcommittee held a hearing titled 
“Cyber Operations: Improving the Military 
Cyber Security Posture in an Uncertain Threat 
Environment.” The Subcommittee discussed 
how the Department of Defense (DOD) is 
progressing on efforts to expand cyber security 
operations and what impact the Budget Control 
Act’s (BCA) sequestration provisions would 
have on the individual military branches. 
 
Chairman Joe Wilson (R-SC) stated that the 
array of cyber threats from both state and non-
state actors pose significant challenges to U.S. 
military forces, diplomatic activities, and 
economic well-being. He stressed that DOD 
cyber security capabilities must be provided the 
resources and authority to assist in the cross-
agency efforts to secure cyberspace. He 
expressed interest in specific budget request 
provisions to support efforts against emerging 
threats, and how subjecting DOD to the BCA 
sequestration could limit these efforts.  
 
Ranking Member James Langevin (D-RI) stated 
that the Director of National Intelligence 
placed cyber threats as the top strategic threat 
to the U.S. He said the cyber domain is 
complex, as threats evolve based on emerging 
technologies and techniques to counter security 

efforts. He noted that the DOD has made 
significant strides in cyber security and 
protecting departmental networks since the 
formation of U.S. Cyber Command 
(CYBERCOM). He commented that 
cyberspace is the only area of growth in DOD’s 
budget over the past few years. He emphasized 
that confronting cyber challenges will continue 
to require a dialogue between the Department 
and Congress on the policies, capabilities, and 
resources needed to operated in the cyber 
domain. He said he wanted an understanding 
of total force requirements for cyber operations 
and how the budget supports those goals.   
 
National Security Agency 
Director/CYBERCOM Commander Admiral 
Michael Rogers stated that the current threats 
in the cyber domain are “pervasive and 
sophisticated.” He explained that enemies 
working to undermine the U.S.’s strategic 
advantage are attempting to map, understand, 
exploit, and disrupt the military’s network 
architecture. He noted that cyber intruders 
often seek to establish a permanent presence 
on military cyber networks. He said the threat 
is compounded by the country’s dependence 
on cyberspace to maintain important 
infrastructure, utilities and public services. He 
said weakness in cyberspace has the potential 
to hold back efforts in every field in which the 
nation is engaged. 
 
Upcoming Hearings and Events 
 
March 12 
FY 2016 Defense Authorization: Military 
Personnel: The Senate Armed Services 
Committee will hold a hearing to discuss the 
FY 2016 funding request for the nation’s 
missile defense programs. 
 
March 25 
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FY 2016 Defense Authorization: Military 
Personnel: The Senate Armed Services 
Committee will hold a hearing to discuss the 
FY 2016 funding request for ballistic missile 
defense programs. 
 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201. Greg Frink 
contributed to this section. 
 
HEALTH 
 
House Panel Holds Hearings on FDA, 
NIH Budget Requests 
 
Key Points: 

 FDA Commissioner, NIH Director testify 
before House Appropriations Subcommittees 

 
The House Appropriations Committee’s 
Agriculture, Rural Development, Food and 
Drug Administration (FDA), and Related 
Agencies Subcommittee held a hearing on the 
topic of the FDA’s FY 2016 budget request. A 
wide variety of issues were discussed with FDA 
Commissioner Margaret Hamburg, including: 
FDA funding challenges, dietary guidelines and 
food labeling, biosimilars, medical device 
approval, and drug regulation. Subcommittee 
Chairman Robert Aderholt (R-AL) emphasized 
the important role that the FDA plays in 
regulating 20 percent of every consumer dollar 
spent. He discussed the significance of funding 
programs such as the Medical Countermeasures 
Initiative. He also raised the approval process 
for new biologics and orphan drugs, noting 
that regulations have the potential to stifle 
scientific discovery. Both Aderholt and Full 
Committee Chairman Hal Rogers (R-KY) 
expressed concern about the large budget 
increases proposed in the FDA’s budget. 
Rogers said the $4.9 billion request was the 
largest in recent history. Rogers thanked 
Hamburg for her support in ending 

prescription drug abuse and requested an 
update on the guidance of abuse deterrent 
formulations. 
 
Hamburg said that the $4.9 billion request is 
focused on carrying out essential functions at 
the FDA, and noted it includes a budget 
increase for food safety efforts under the Food 
Safety and Modernization Act (FSMA). She 
stated that the proposed budget increase for 
drug safety will support key provisions of the 
Food and Drug Administration Safety and 
Innovation Act (FDASIA) and for antibiotic 
resistance. She also mentioned that the request 
supports FDA’s role in the President’s 
proposed Precision Medicine Initiative.  
 
Meanwhile, the House Appropriations 
Committee’s Labor, Health and Human 
Services (HHS), Education, and Related 
Agencies Subcommittee convened a hearing on 
the FY 2016 budget request for the National 
Institutes of Health (NIH). Subcommittee 
Chairman Tom Cole (R-OK) stressed support 
for biomedical research, but noted that not 
everything can be funded under the current 
budget constraints. Rogers said that the budget 
request highlights priorities such as Ebola, 
Alzheimer’s and antimicrobial resistance. He 
explained the role of NIH research dollars in 
influencing private research and getting new 
drugs and devices to the marketplace. 
Subcommittee Ranking Member Rosa DeLauro 
(D-CT) said NIH research drives the economy 
and improves quality of life. She expressed 
concern that NIH’s budget has eroded by $3.6 
billion, and noted the impact of budget 
sequestration. She expressed support for the 
FY 2016 budget request, which she says sets 
NIH back on the right track. She lauded the 
Brain Research through Advancing Innovative 
Neurotechnologies (BRAIN) Initiative, and for 
new investments in the Precision Medicine 
Initiative.  
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NIH Director Dr. Francis Collins testified that 
the future of biomedical research “has never 
been brighter.” He emphasized NIH’s 
commitment to basic science, and the 
development of new innovative technologies in 
the BRAIN Initiative and Precision Medicine 
Initiative. He said the latter initiative represents 
a new era of treatment, emphasizing genomic 
sequencing which allows physicians to consider 
the unique characteristics of each individual. 
 
Upcoming Hearings and Meetings 
 
March 10 
 
U.S. Medical Innovation: The Senate Health, 
Education, Labor and Pensions Committee will 
hold a hearing on “Continuing America's 
Leadership in Medical Innovation for Patients.” 
 
For more information about healthcare issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201.  
 
TRANSPORTATION AND 
INFRASTRUCTURE  
 
House Passes PRIIA 
 
Key Points: 

 A rail reauthorization bill was passed easily 
by the House this week, but the Senate has yet 
to begin work on its rail reauthorization 
package 

 The bipartisan package would reform 
Amtrak’s operations and funding 

 
On March 3, the House passed the “Passenger 
Rail Reform and Investment Act of 2015” 
(PRRIA) (H.R. 749) by a 361-101 vote. The 
structured rule under which PRRIA was 
considered only made seven amendments in 
order, six of which were agreed to by House 

during debate. However, it is unclear when the 
Senate will produce its own rail reauthorization 
bill, and unlike the House Transportation and 
Infrastructure Committee, in the last Congress, 
the Senate Commerce, Science, and 
Transportation Committee did not report out a 
rail reauthorization.  
 
In the Committee Report, the House 
Transportation and Infrastructure Committee 
explained that “H.R. 749 authorizes the 
nation’s passenger rail programs, including the 
National Railroad Passenger Corporation 
(Amtrak), and Amtrak’s Office of the Inspector 
General, and the Federal Railroad 
Administration’s (FRA) loan and grant 
programs for rail investments.” The Committee 
stated that “H.R. 749 fundamentally changes 
the authorization structure of Amtrak by 
providing funding by service, or ‘‘lines of 
business’’, rather than applying the previous 
structure which provided separate grants for 
operating and capital/debt service 
activities…[and] also reforms Amtrak’s 
operations, budgeting, and planning processes, 
and allows for more private sector participation 
in stations, rights-of-way, and operations.” The 
Committee stated that “H.R. 749 makes further 
changes to intercity passenger rail policy 
administered by FRA, including revisions to 
grant programs, loan programs, and the 
delivery process for projects, to ensure better 
oversight and accelerate infrastructure 
projects.” 
 
The following amendments were agreed to: 

 Representative Jerry McNerney’s (D-
CA) amendment that ensures that 
socially and economically disadvantaged 
businesses request for proposals are 
considered for station development 
opportunities under Section 208 of the 
bill; 
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 Representative Michael Fitzpatrick’s (R-
PA) amendment that adds veteran-
owned small businesses to the 
participation study required under 
Section 305; 

 Representative John Mica’s (R-FL) 
amendment that proposes Northeast 
Corridor Express Service; 

 Representative Julia Brownley’s (D-CA) 
amendment that requires each state to 
develop a grade crossing action plan, 
identifying specific solutions for 
improving safety at crossings, including 
highway-rail grade crossing closures or 
grade separations; and focuses on 
crossings that have experienced recent 
grade crossing accidents or multiple 
accidents, or are at high risk for 
accidents; 

 Representative Ed Perlmutter’s (D-CO) 
amendment that requires the 
Government Accountability Office 
(GAO) to submit to Congress a report 
evaluating the effectiveness of the 
Federal Railroad Administration’s 
(FRA) 2005 rule on the use of 
locomotive horns at rail crossings; and 

 Representative Daniel Lipinski’s (D-IL) 
amendment that clarifies that 
passengers using or transporting non-
motorized transportation are to be 
considered in the Amtrak Office of 
Inspector General’s report on boarding 
procedures in Section 211. 

  
The House rejected Representative John 
McClintock’s (R-CA) amendment to restrict 
operating subsidies for Amtrak. 
 
Committee Examines FAA Reauthorization 
 
Key Points: 

 Members asked the FAA Administrator 
about the unmanned aircraft systems rule, 
progress on NextGen, and potential reforms in 
the next reauthorization 

 
On March 3, the House Transportation & 
Infrastructure Committee’s Aviation 
Subcommittee held a hearing entitled “Federal 
Aviation Administration Reauthorization: 
Enabling a 21st Century Aviation System.” The 
hearing examined issues related to the Federal 
Aviation Administration (FAA) and Federal 
aviation programs with a view toward 
reauthorizing the programs before they expire 
on September 30, 2015. 
 
Chairman Frank LoBiondo (R-NJ) noted the 
reauthorization issue has created uncertainty 
for all parties and the flying public. He 
explained several new technologies have future 
implications and the FAA has much work to 
do before passengers begin to realize significant 
benefits. He noted many parties have expressed 
concern at delays in FAA rulemakings. He said 
the slow FAA process has negatively impacted 
the U.S. aviation sector and the broader 
economy. He noted other countries move more 
quickly than the U.S., expressing concern at the 
implications for unmanned aircraft systems 
(UAS) integration. He stated he is ready to 
work with FAA Administrator Michael Huerta 
on these longstanding problems in a way that 
does not adversely impact safety. He expressed 
particular interest in the implementation of the 
pilot records database. 
 
Ranking Member Rick Larsen (D-WA) 
emphasized the importance of safety. He called 
for investment to mitigate the impact of 
sequestration on the FAA. He expressed 
support for development and implementation 
of NextGen technology. He pointed to 
certification, saying there must be a consistent 
regulatory environment for certification. He 
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also emphasized the importance of integrating 
UAS into commercial operations. 
 
Full Committee Chairman Bill Shuster (R-PA) 
agreed these issues need to be resolved. He said 
there is a need for significant reform. He noted 
air travel is functioning more as a business, 
saying it is easier for industry to operate 
without constricting government oversight. He 
asked if Huerta supports regulatory reform to 
operate the FAA more as a private business, 
noting that is the case in many countries 
around the world.  
 
Full Committee Ranking Member Peter 
DeFazio (D-OR) pointed to the Government 
Accountability Office (GAO) report that found 
the FAA has significant vulnerabilities in the 
area of cybersecurity. He expressed particular 
concern at the national security implications of 
the GAO’s findings.  
 
FAA Administrator Michael Huerta pointed to 
efforts to implement NextGen technology. He 
gave the example of satellite technology 
alternatives to radar, noting there is an 
implementation deadline of 2020. He expressed 
support for public-private partnership. He said 
the U.S. is a leader in aviation internationally, 
particularly in the area of manufacturing. 
However he noted foreign competitors and 
supply chains are posing challenges. He 
asserted that reauthorization should provide 
the FAA with the tools necessary to confront 
the demands of the future. He pointed to the 
FAA’s goals including: maintaining its excellent 
safety record; modernizing the air traffic 
control system; securing appropriate funding 
for airports while allowing the integration of 
new users into to the air traffic system; and 
maintaining the position of leadership in 
international aviation. 
 
FY 2016 DOT Budget Request 

 
Key Points: 

 Members focused on DOT regulatory issues, 
including cybersecurity and transporting oil by 
rail rules 

 
On March 3, the Senate Commerce, Science, 
and Transportation Committee held a hearing 
on the Department of Transportation’s (DOT) 
and the Department of Commerce’s (DOC) 
budget requests for FY 2016. Chairman John 
Thune (R-SD) stated that Secretary of 
Transportation Anthony Foxx was once again 
discussing the need for long-term surface 
transportation funding reauthorization 
legislation. He noted that the Committee’s 
Surface Transportation and Merchant Marine 
Infrastructure, Safety and Security 
Subcommittee would be starting a series of 
hearing on surface transportation 
reauthorization. 
 
Foxx stated that current projections show that 
the U.S. population will increase by 70 million 
people over the next 30 years, increasing air 
traffic by 50 percent and freight truck traffic by 
40 percent. He expressed concern that the 
Administration’s FY 2015 proposal to provide 
six-years of transportation funding was ignored 
by Congress, which instead chose to provide 
flat funding, with no meaningful policy 
reforms. He said states reacted to the short-
term funding measure by delaying or cancelling 
over $1 billion in infrastructure and 
transportation projects. He explained that 
DOT would be resubmitting a “new and 
improved” Generating Renewal, Opportunity, 
and Work with Accelerated Mobility, 
Efficiency, and Rebuilding of Infrastructure 
and Communities throughout America 
(GROW AMERICA) Act, which is a six-year 
$478 billion bill.  He stressed that decaying 
infrastructure combined with a growing 
population is a safety issue, not simply a 
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capacity issue. He noted the GROW 
AMERICA Act would include funding for rail 
safety, including funding for grade crossings.   
 
Thune stated that he and Ranking Member Bill 
Nelson (D-FL) submitted a letter to DOT 
regarding a Government Accountability Office 
(GAO) report that described vulnerabilities in 
critical FAA information systems, and 
requested information on how Federal Aviation 
Administration (FAA) will implement GAO 
recommendations. He asked if DOT would 
respond quickly to concerns and implement 
recommendations in anticipation of FAA 
funding reauthorization. Foxx confirmed that 
DOT was addressing FAA concerns and 
implementing their proposed changes. 
 
Senator Maria Cantwell (D-WA) expressed 
concern regarding the increase in oil and 
natural gas being transported by rail through 
the Pacific Northwest, saying she is particularly 
focused on the thickness of the tank car hull 
and the phasing out of older tank-cars. She 
asked when will a final rule on tank car 
standards be released and what the timeline will 
be for removing the older cars from use. Foxx 
responded that DOT is in the process of 
working with Office of Management and 
Budget (OMB) to finalize the rule, though he 
could not give a timeline for its publication. He 
noted DOT is working with Canadian 
authorities to ensure there is “harmonization” 
between the two countries’ rules. Cantwell 
stated that she will be proposing legislation 
requiring a thicker hull and faster phase-out 
than is outlined in the proposed rule. 
 
CBO Issues Updated HTF Projections 
 
Key Points: 

 In follow up answers for the record, the CBO 
spells out options and ramifications for a few 

different courses of action in terms of addressing 
the HTF’s pending insolvency 

 
On March 4, the Congressional Budget Office 
(CBO) released its answers to Senate Budget 
Committee Chairman Mike Enzi’s (R-WY) 
question from a January 28 hearing regarding 
the insolvency of the Highway Trust Fund 
(HTF.) CBO explained that “if obligations 
from the fund continued at the 2015 rate (with 
increases to account for future inflation) and 
the expiring taxes on fuels and heavy vehicles 
were extended at their current rates, the gap 
between the projected spending and the 
projected tax revenues would amount to $164 
billion over the 2015–2025 period.” 
 
CBO stated that “[t]o help balance the trust 
fund’s resources and outlays, lawmakers could 
choose to reduce spending for surface 
transportation programs, boost the fund’s 
revenues, authorize additional transfers, or 
adopt some combination of those approaches: 

 If lawmakers chose to address the 
projected shortfalls solely by cutting 
spending, over the 2016–2025 period, 
the highway account would see a 
decrease of more than 30 percent in the 
authority to obligate funds, and the 
mass transit account’s authority would 
decrease by about 60 percent, 
compared with CBO’s baseline 
projections. 

 Revenues credited to the trust fund 
could be increased by raising existing 
taxes on motor fuels or other 
transportation-related products and 
activities or by imposing new taxes on 
highway users, such as those based on 
vehicle-miles traveled. The staff of the 
Joint Committee on Taxation (JCT) 
estimates that a 1 cent increase in taxes 
on motor fuels—primarily gasoline and 
diesel fuel—would raise about $1.5 
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billion each year for the trust fund. If 
lawmakers chose to meet obligations 
projected for the trust fund solely by 
raising revenues, they would need to 
increase motor fuel taxes by between 10 
cents and 15 cents per gallon, starting 
in fiscal year 2016. The trust fund’s 
revenues could also be boosted by 
raising new revenues from non-
transportation sources and allocating 
them to the fund. 

 The trust fund could also continue to 
receive supplements from the general 
fund—which could be accomplished 
either by transferring specific amounts 
of funds or by designating that funds 
from a particular source be credited to 
the Highway Trust Fund. To finance 
projected spending without increasing 
taxes or generating new revenues for 
the trust fund from other sources, 
lawmakers would need to transfer $5 
billion in 2015 and between $12 billion 
and $18 billion every year thereafter 
through 2025. Spending resulting from 
such general fund transfers could be 
paid for by reducing other spending, by 
increasing broad-based taxes, or by 
increasing federal borrowing. 

 
CBO noted that “[m]oving new spending for 
transit from the Highway Trust Fund to the 
general fund and transferring revenues 
currently credited to the transit account to the 
highway account would leave substantial 
shortfalls in the Highway Trust Fund in both 
the short term and the long term.” CBO stated 
that “[a]s under current law, such shortfalls 
would prevent the program from operating 
normally in any year, starting in 2015…[and] 
[o]ver the 2015–2025 period, CBO projects 
that shortfalls in the highway account will 
amount to $125 billion.” CBO stated that its 
projections show “that the transit account will 

be credited with revenues of about $5 billion 
per year over the 2015–2025 period (totaling 
about $53 billion), leaving a shortfall of $72 
billion in the highway account even if all of the 
transit account’s revenues were credited to the 
highway account.” CBO added that “crediting 
those future deposits to the highway account 
would prevent the transit account from 
meeting obligations that have already been 
made.” 
 
For more information on transportation issues you may 
email or call Michael Kans at 202-659-8201. Rebecca 
Konst, Hanna Laver, and Greg Frink contributed to 
this section. 
 
TECHNOLOGY 
 
House Energy and Commerce Commences 
with First In A Series of Cyber Hearings 
 
Key Points: 

 The Oversight and Investigations 
Subcommittee looked at cybersecurity issues 
with an eye towards better protection of data 
while respecting privacy and civil liberties 

 
On March 3, the House Energy & Commerce 
Committee’s Oversight and Investigations 
Subcommittee held a hearing titled 
“Understanding the Cyber Threat and 
Implications for the 21st Century Economy.” 
The hearing focused on the current 
cybersecurity landscape given the recent cyber 
attacks on Anthem Healthcare, Home Depot, 
and Uber. 
 
Chairman Tim Murphy (R-PA) noted that the 
Committee would be holding a series of 
hearing on cybersecurity and cyber threats. He 
said the Internet has been an open platform for 
the transfer of data and emphasized the 
importance of maintaining an open 
architecture. He stated that the Internet has 
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fostered the development of information 
technologies. Murphy said power plants, the 
electric grid and other critical infrastructure rely 
on the Internet. He suggested that the open 
architecture of the Internet leaves it vulnerable 
to malicious actors. He said cyberspace creates 
an “asymmetric imbalance” which favors 
malicious actors. He suggested that the costs of 
defense are far higher than the costs of 
launching cyberattacks. Murphy stressed the 
need for thoughtful cost-benefit analysis of 
cybersecurity measures. He said Congress must 
examine how cybersecurity measures affect 
privacy and civil liberties.  
 
Ranking Member Diana DeGette (D-CO) 
stressed the need for a “deep dive” into 
cybersecurity issues. She said the Committee 
should look at cyber risks and how to respond 
to them. She stated that the Internet is under 
constant attack from malicious actors, with 
federal agencies being targeted frequently. She 
noted that Anthem Healthcare, Home Depot 
and Uber have revealed that they were subject 
to breaches. DeGette expressed concern with 
how the loss of personally identifiable 
information is affecting American consumers. 
She expressed interest in learning “what are our 
biggest vulnerabilities.” She questioned what 
the public and private sectors are doing to 
ensure that appropriate cybersecurity measures 
are in place. She also questioned the 
appropriate roles of the public and private 
sectors in ensuring cybersecurity. DeGette 
stressed the need to make appropriate 
investments in cybersecurity in both the short 
and long terms. She emphasized the 
importance of international cooperation. She 
stated that if data breaches are inevitable then 
data must be made unusable to thieves.  
 
Center for International Security and 
Cooperation Senior Research Scholar 
/Stanford University, Hoover Institution, 

Senior Fellow Herbet Lin emphasized that 
security issues must be handled at the end 
nodes rather than in the middle. He stated that 
“complexity is the enemy of cybersecurity.” He 
said “adversaries adapt” and “good guys don’t 
get the last move.” He stressed that 
cybersecurity is a “never-ending battle” and a 
permanent decisive solution will not be found. 
He suggested that cybersecurity policy has 
stalled because of conflicts between economics, 
innovation, interoperability, convenience, and 
civil liberties. 

 
FireEye Chief Security Strategist Richard 
Bejtlich said security professionals define risk 
as the product of threat, vulnerability, and cost. 
He explained that if any factor increases, risk 
increases, and if any factor decreases, risk 
decreases. He stressed the need to find ways to 
reduce the costs of a breach. He suggested that 
one step in that area is the “tokenization” of 
the payment card system, whereby strings of 
numbers, or “tokens,” replace traditional credit 
card numbers. He said a second step would be 
eliminating the value of Social Security 
numbers to identify thieves. He recommended 
that Members read the Electronic Privacy 
Information Center’s suggestions on effective 
Social Security numbers legislation for policy 
changes. 

 
Carnegie Mellon University Software 
Engineering Institute CERT Program Chief 
Scientist Gregory Shannon emphasized that 
currently there is no manner in which an entity, 
public or private, can fully protect itself without 
simultaneously eroding its value. Shannon said 
there are neither existing technologies “nor any 
amount of money” that would stop all serious 
cyberattacks and allow for the efficient 
function of electronic commerce. He said in 
the short term, there needs to be a push for 
more and better measurement of outcomes. He 
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said medium-term goals must include access to 
data for research and development (R&D).  
 
Industry Perspectives on White House 
Information Sharing Proposal 
 
Key Points: 

 A House Homeland Security Committee 
Subcommittee heard critiques of the White 
House’s executive order to expand information 
sharing 

 
On March 4, the House Committee on 
Homeland Security held a hearing entitled 
“Industry Perspectives on the President’s 
Cybersecurity Information Sharing Proposal.” 
Witnesses at the hearing assessed the 
President’s cybersecurity proposal, in addition 
to providing industry insight and suggestions 
for further action. 
 
Chairman John Ratcliffe (R-TX) said the 
private sector has always been on the front 
lines, defending itself from cyber attacks from 
criminals, hacktivists, and nation-states such as 
Iran, China, Russia, and North Korea. He 
argued that any cyber threat information 
sharing legislation produced by Congress 
should enhance existing capabilities and 
relationships while also protecting privacy, 
noting that the protection of privacy is the 
driving force behind the proposal. He stated 
that Director of National Intelligence, James 
Clapper confirmed cyber attacks are increasing 
in frequency, scale, sophistication and severity 
of impact. Ratcliffe pointed out that Iran was 
behind a cyber attack on the Las Vegas Sands 
Corp., which is owned by a vocal supporter of 
Israel. He also suggested breaches are 
becoming the norm, pointing to the attacks on 
Sony, Target, JP Morgan, Home Depot, 
Anthem and others as proof. He called for 
legislation that allows for the sharing of cyber 
threat indicators.  

 
The U.S. Chamber of Commerce’s National 
Security and Emergency Preparedness Senior 
Director Matthew Eggers, called the National 
Institute of Standards and Technology’s (NIST) 
Framework for Improving Critical 
Infrastructure Cybersecurity (Framework) a 
good start, but said more work is needed to 
push back against skilled attackers, noting most 
small and midsize businesses (SMBs) tend to 
lack the money and personnel needed to repel 
highly nuanced bad actors. He called the 
framework one of the best examples of public-
private partnerships in action. Eggers claimed 
that policymakers need to focus on passing 
information sharing legislation and deterring 
foreign attackers, touting the Cybersecurity 
Information Sharing Act of 2015 (CISA). He 
noted CISA reflects practical compromises 
among many stakeholders on these issues.  
 
Jenner & Block Privacy and Information 
Governance Practice Partner and Chair Mary 
Ellen Callahan laid out six factors crucial to 
establishing robust, effective private sector 
information sharing with the government: 

 Government must establish and 
implement legitimate privacy 
safeguards. 

 Clearly established controls must be 
placed on what the government does 
with that information. 

 Controls must include a civilian 
interface with the private sector, not 
just as an intake center, but for all 
communications and coordination 
related to cybersecurity information 
sharing. 

 A value proposition for information 
sharing. 

 Liability limitations must be provided, 
both criminally and civilly. 
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 Provide the Privacy and Civil Liberties 
Oversight Board (PCLOB) with 
oversight authority over cybersecurity, 
including information sharing. 

 
Financial Services Coordinating Council 
Executive Director Greg Garcia applauded the 
executive order’s enhancement of DHS’ role in 
accelerating the security clearance process for 
critical sector owners and operators, calling it a 
clear indication of the Administration’s support 
for public-private partnerships. Garcia voiced 
support for the creation of Information 
Sharing and Analysis Organizations (ISAOs) as 
a mechanism for all sectors, regions and 
stakeholder groups. He argued while 
Information Sharing and Analysis Centers 
(ISACs) must retain their status as the 
government’s primary critical infrastructure 
partners, the development of ISAOs should be 
facilitated for stakeholder groups that require a 
collaborative cyber and physical threat 
information sharing capability that builds on 
the strong foundation laid by ISACs. Garcia 
stressed the need for any government policies 
on information sharing to be transparent. 
 
RAND Corporation Senior Management 
Scientist Dr. Martin Libicki expressed concern 
that the President’s proposal could exacerbate a 
cybersecurity divide, noting an enormous 
amount of effort is being dedicated to “a point 
solution to a broad problem.” Libicki 
continued that the cybersecurity divide exists at 
the boundary between those organizations that 
are large enough to afford their own chief 
information security officer (CISO) and those 
that cannot. He explained that ISAOs are 
geared towards organizations that can afford 
membership fees. Libicki contending that 
unless information sharing systems for smaller 
organizations are bolstered, they are going to 
be left out of any information sharing that 
exists. He said threat-based information sharing 

“is no panacea,” yet efforts to achieve it have 
taken up most of the legislative and media 
bandwidth on cybersecurity policy, much to his 
concern.  
 
White House Releases Consumer Bill of 
Rights  
 
Key Points: 

 The Administration updated its Consumer 
Privacy Bill of Rights and released a discussion 
draft 

 Thus far, the reaction from stakeholders has 
been negative 

 
Late last week, the Obama Administration 
released its updated “Consumer Privacy Bill of 
Rights,” a discussion draft promised within 45 
days of the rollout of the White House’s 
information sharing and data breach bills in 
January. The bill is an update to 2012 draft 
legislation the White House released that 
Congress never took up.  
 
Under the bill, the Federal Trade Commission 
(FTC) would be tasked with overseeing and 
enforcing the privacy rights regime envisioned 
in the bill and all state laws on data processing 
would be preempted. However, the scope of 
preemption is limited and would not displace 
state consumer protection laws, for example. 
Moreover, entities currently covered under a 
list of enumerated federal privacy and security 
statutes would not be subject to the 
“Consumer Privacy Bill of Rights” so long as 
the existing federal law covers the same 
conduct (e.g. Section V of Gramm-Leach-Bliley 
or the “Health Insurance Portability and 
Accountability Act of 1996” (HIPAA.)) 
 
Those entities subject to the provisions of the 
bill (i.e. covered entities) include those 
companies that “collect[], create[], process[], 
use[], retain[], or disclose[] personal data of 
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[more] than 10,000 individuals and devices 
during any 12-month period, or has 5 or [more] 
employees.” Covered entities can “only collect, 
retain, and use personal data in a manner that is 
reasonable in light of context” and must delete 
or de-identify personal data within a reasonable 
period of time once the entity has used the data 
for the purposes it was collected. The FTC 
shall enforce the provisions of the bill under its 
Section 5 powers, which bar unfair or deceptive 
acts, except that violations will be fined 
differently than other Section 5 violations with 
a $25 million cap on any such fines. The bill 
would create a safe harbor for entities that 
create codes of conduct approved by the FTC 
with respect to handling personal data provided 
that a determination is made that the code 
offers the same or more protection to 
individuals. 
 
Thus far, reaction to the discussion draft has 
been negative across the spectrum of 
stakeholders from privacy and civil liberties 
advocates to technology industry officials. For 
example, the Information Technology Industry 
Council (ITIC) issued a statement claiming that 
“[t]he U.S. has a robust legal framework of 
privacy protections that protect consumers’ 
information while enabling industry to continue 
to innovate and offer the services that 
consumers rely on and expect.” The ITIC 
added that “[a]ny efforts to modify this 
framework must be carefully considered with a 
meaningful opportunity for all relevant 
stakeholders to participate in the process.” This 
week, fourteen privacy and civil liberties 
advocates sent a letter to the White House in 
which they asserted that “substantial changes 
must still be made for the legislation to 
effectively protect Americans’ right to 
privacy…[and] [t]he bill should provide 
individuals with more meaningful and 
enforceable control over the collection, use and 
sharing of their personal information.” 

 
Upcoming Hearings and Events 
 
March 18 
FCC Oversight: The Senate Commerce, 
Science, & Transportation Committee will hold 
a hearing to discuss FCC oversight. 
 
For more information on technology issues you may 
email or call Michael Kans at 202-659-8201. Alex 
Barcham and Marc Pitarresi contributed to this section. 
 
This Week in Congress was written by Laura 
Simmons.  

http://www.williamsandjensen.com/
http://www.itic.org/media/news-releases/tech-industry-response-to-the-president-s-discussion-draft-privacy-proposal
http://www.consumerwatchdog.org/resources/ltrobamagroups030315.pdf
http://www.commerce.senate.gov/public/index.cfm?p=Hearings&ContentRecord_id=cdebb3c8-ffa1-4a4c-89d6-79db0dcc7f91&ContentType_id=14f995b9-dfa5-407a-9d35-56cc7152a7ed&Group_id=b06c39af-e033-4cba-9221-de668ca1978a&MonthDisplay=3&YearDisplay=2015
mailto:mdkans@wms-jen.com

